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L Get all the policies with all proper endorsements and make sure you
know who to sue and when to do it.

Statute of limitations -

Underinsured

Six years from accrual or exhaustion. Coelho v. ITT Hartford, 251
Conn. 106 (1999).

Unless carrier strictly complies with the contents of General
Statutes § 38a-336(g)(1).

Statute requires written notice to carrier and commencement 180
days from exhaustion; Tracy v, Allstate Ins. Co., 76 Conn. App.
329 (2003), affirmed, 268 Conn. 281 (2004).

Uninsured

Cannot be less than three years. General Statutes § 38a-336(g).
Tracy v. Alistate, supra.

Can be as much as six from accrual if no time limit in the policy.
Coelho v, ITT Hartford, 251 Conn, 106 (1999).

Type of coverage -

Conversion

Conventional

Excess liability — there is still a chance. |srael v. State Farm Mutual
Ins. Co., 258 Conn. 503 (2002); Israel v. State Farm Mutual ins.
Co., No.3:98¢v202(JBA) Ruling on Summary Judgment (D.Conn.
Aug. 28, 2003).

Coverage predicates — who is an insured or entitled to coverage?

Sue or arbitrate? Benefits and pitfalls.

Which carriers do you sue — Priority under General Statutes § 38a-336(d).

Vehicle Occupied

Personal

Household

Employer, General Statutes § 38a-336(f).
Lessor.
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. Do you combine the tortfeasor suit with the UIM claim?

» Avoid last minute issues such as proving uninsured status,
arbitration, etc.

» Permissible to try case once. Mazziotti v. Allstate Insurance Co.,
240 Conn.799 (1997).

»  What if you don't truly know all of the coverage applicable to the
tortfeasor?

« Consent to settle — non-issue if a Connecticut case, but what about
choice of law issues? General Statutes § 38a-336b.

1. Exhaustion issues

» Must exhaust all policies of a tortfeasor or no coverage exists.
General Accident v. Wheeler, 221 Conn. 206 (1992).

» All coverage available to the operator must be exhausted. Ciarelli
v. Connecticut Union, 234 Conn. 807 (1895).

» Coverage of lessor must also be exhausted even though congress
partially abolished lessor liability beyond the state minimum limits.
49 U.S.C. § 30106. Must check to see what the lessor carries for
coverage.

» Statute should be passed which raises the state minimum limits for
lessors of motor vehicles.

V. Setoff Issues

 Legal malpractice claim is setoff from the coverage limits. Hartford
Casualty v, Farrish-LeDuc, 275 Conn. 748 (2005).

o Dram shop payment is not setoff from the coverage limits.
American Universal v, DelGreco, 205 Conn. 178 (1987).

» Social Security benefits not a setoff. General Statutes § 38a-
336(b).

V. If UW/UIM Coverage is less than liability limit is “Write-Down"
Effective?

« UM coverage must equal the amount of liability coverage unless
effective write-down occurs exhibiting informed consent. General
Statutes § 38a-336(a}(2).

» Personal consumer policies receive much more scrutiny than
commercial policies. Kinsey v. Pacific Employer's Mutual Ins. Co.,
277 Conn. 398 (2008) (eight point vs. mandated 12-point type not
sufficient to nullify election).
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Based on Kinsey, write-down probably effective in commercial
context as long as there is some writing that exhibits company’s
desire to maintain limited UM/UIM coverage. Without a written
election, an employer’s effort to write-down the coverage is
ineffective. LaChance v. Nationwide insurance Co., Superior
Court, judicial district of Waterbury, Doc. No. CV020168753, 2005
Conn. Super. LEXIS 813 (March 4, 2005, Matasavage, J.).

VI. Whatis a “Self-Insurer”?

If tortfeasor is self-insured, there is no UM coverage. Orkney v.
Hanover Insurance Co., 248 Conn. 196 (1989).
What if owner of vehicle is self-insured, i.e. municipality?

Although the trial court in Orkney held that the liability of a
self-insurer is unlimited based upon the insurance regulation, in the
case of Boynton v. City of New Haven, 83 Conn. App. 815 (2001),
cert. denied, 259 Conn. 905 (2001), the Appellate Court held that a
self-insurer only has to provide the minimum coverage.

Piersa v. Phoenix Insurance Co., 273 Conn. 519, 536 (2005)
holds that a self-insurer that did not issue a written document
showing regulatory reductions was not permitted to reduce its UM
coverage limits by workers compensation benefits paid. Moral of
the story is you must have explicit statement of limits otherwise
presumption of equality between liability and UM/UIM limits applies.
Id. (disavowing Boynton); but see Boynton v. New Haven, 63 Conn.
App. 815, 827 (2001), cert. denied 2568 Conn. 905 (2001). Given
the Supreme Court's treatment of Boynton, the lack of an election
of UM benefits probably requires the self-insurer to provide limits
equal to liability coverage. See Pacileo v. City of West Haven,
Superior Court, judicial district of Waterbury, CV02-0174638, 2005
Conn. Super. LEXIS 3532 (Dec. 15, 2005, Moraghan, J.T.R.),
reargument denied, 2006 Conn. Super. LEXIS 376 (Feb. 7, 2006,
Moraghan, J.T.R.).

VII. What claims can be asserted against “Split Limit” policies?

If there are multiple claimants against a 100 single limit policy, and
a victim collects less than 100 and has a 100/300 pclicy himself,
there is no UIM recovery. Dovle v. Metropolitan Property and
Casualty Co., 258 Conn. 79 (1999).

Limitation on bystander emotional distress claims if split limit policy
because bystander emotional distress is not "bodily injury” as
defined by the policy. Galgang v. Metropolitan Property and
Casualty Insurance Co., 267 Conn. 512 (2004).
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VII1. Disclaimers of Coverage issued to the tortfeasor activates coverage.

In accordance with the language of most policies, disclaimers of
coverage applicable to the tortfeasor activiates UM/UIM coverage.
See Simonette v. Great American Insurance Co., 165 Conn. 466
(1973). Since the UIM carrier can subrogate against the
tortfeasor's carrier, even an improper reservation of rights should
trigger UIM coverage since the carrier is protected. Careful
attention should be paid to the language of the policy, however.

IX. Apportionment of liability applies.

Apportionment is clearly permitted in UM and UIM claims. Colling
v. Colonial Penn Insurance Co., 257 Conn. 718 (2001). Settlement
against tortfeasor in multiple tortfeasor context in excess of UIM
coverage does not preclude claim against joint tortfeasor, however.
Garcia v. ITT Hartford Ins. Co., 72 Conn. App. 588 (2002). Check
the setoff language of the policy to see if it aggregates claims by
muitiple tortfeasors to determine the limits remaining to be
collected. Savoie v. Prudential Property and Casualty Ins. Co,, 84
Conn. App. 594, cert. denied, 271 Conn. 932 (2004).

X. Choice of law.

Place of formation of contract generally controls if contractual issue;
lex loci presumed if tort, unless it renders an arbitrary result, then
most significant relationship. Williams v. State Farm Mutual Ins.
Co., 229 Conn. 359 (1994).

If that doesn't work try, something inventive—-location of the risk,
see Reichold Chemicals v. Hartford Accident & Indemnity Co., 252
Conn. 774 (2000); England v. Reliance Ins. Co., Superior Court,
judicial district of Ansonia/Milford, Doc. no. 02-0079608S, 2004 WL
425139 (February 24, 2004, Carroll, J.).

X1. Tricky stuff.

Offer of judgment. Acettulio v. Worcester ins. Co., 256 Conn. 667
(2001) (carrier has to pay offer of judgment in excess of limits of
UM policy); Cox v. Peerless, 774 F.Supp. 83, 86 (D.Conn. 1991).
New offer of compromise vs. offer of judgment, Practice Book § 17-
11, et seq. and Public Act 05-275 § 4.
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o Collateral Source. Jones v. Kramer, 267 Conn. 336, 340 (2004)

o CUTPA, General Statutes § 42-110b, CUIPA, General Statutes §
38a-816 - Infinity and Great American.

» Settlement conditions — General Statutes § 52-195¢c.

» State vs. Federal Court.

XII. ERISA Update.

» Judge Kravitz decision in Scholastic v. Kassem, 389 F.Supp.2d 402
{(D.Conn. 2005).

» Sereboff v. Mid Atlantic Medical Services, No. 05-260 (U.S. Argued
March 28, 2006).

+ Pending legislation.

H.R. 2830 § 307. RECOVERY BY REIMBURSEMENT OR
SUBROGATION WITH RESPECT TO PROVIDED BENEFITS.

(a) In General- Section 502(a) of the Employee Retirement income
Security Act of 1974 (29 U.S.C. 1132(a)) is amended by adding,
after and below paragraph (9), the following new sentence:
"Actions described under paragraph (3) include an action by a
fiduciary for recovery of amounts on behalf of the plan enforcing
terms of the plan that provide a right of recovery by reimbursement
or subrogation with respect to henefits provided to or for a
participant or beneficiary.”

o Effect of lien on UIM claims.
APPENDIX
» Sample UIM complaint

o Cases
e Public Act 05-275
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RETURN DATE: APRIL 27, 2004 : SUPERIOR COURT

ID. OF NEW HAVEN

Plaintiff
vs. . ATNEW HAVEN
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY :

Defendant : MARCH 11, 2004

COMPLAINT

1. At all times mentioned herein, defendant, STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY, (hereafter STATE FARM) was a
corporation licensed to transact business within the State of Connecticut and licensed to
issue policies of insurance within the State of Connecticut.

2. On and before February 2, 2003, and for sometime prior thereto, plaintiff,
, held a contract for automobile insurance with the defendant, STATE FARM, under the
provisions of a personal auto policy designed as Policy # 0008370078, which policy
included coverage for uninsured and underinsured motorists” coverage.

3. At all times mentioned herein, all premiums due on policy had been paid
by plaintiff, , and policy was in full force and effect.

4, On or about February 2, 2003, tortfeasor, Ralph Mutschler, operated his
vehicle northerly on Whitney Avenue, a public highway in the City of New Haven, in the

State of Connecticut.
5. At that same time, plaintiff, , walked westerly across Whitney
Avenue.

6. Then and there, tortfeasor, Ralph Mutschler, struck the plaintiff with his
car causing the severe injuries set forth below.
T Plaintiff, , was injured as  proximate result of the tortfeasor

Ralph Mutschler's negligence and carelessness in one or more of the following ways:
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a. he operated his vehicle in excess of the speed limit in violation of
C.G.S. Section 14-213(a),

b. he drove his vehicle too fast in light of the circumstances then and
there existing;

c. he failed to keep a proper lookout;

d. he failed to brake or swerve to avoid the impact;

e, he failed to exercise due care to avoid striking the pedestrian
plaintiff in violation of C.G.S. Section 14-300(d); and

f. he failed to honk his hom in violation of C.G.S. Section 14-300(d).

8. As a result, plaintiff, , suffered the following injuries, all or part of
which may be permanent:
a. multiple cervical vertebrae fractures;
b. cervical fusion with iliac crest bone graft;
c loss of spinal function;
d hip surgery;
e knee injury with ligament tears;
f. multiple sprains, strains, bruises;
E head injury;
h cognitive and emotional impairments; and
i. scarring.
9. As a further result, plaintiff, , has incurred and will continue to

incur expenses for medical, surgical, hospital, and nursing care and equipment.

10.  As a still further result, plaintiff, , has suffered lost earnings and an
impairment to her future earning capacity.

11.  As a final result, plainfiff, , has suffered and will continue to
suffer loss of function, disability, loss of health, pain, and a diminishment in her ability to
carry on and enjoy al} of life’s activities.

12, The motor vehicle liability insurance policy providing coverage for
tortfeasor Ralph Multscher was exhausted by payment to plaintiff, on February
24, 2004; said payment reflecting the limit of the liability coverage.
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13.  The payment wes inadequate to fully compensate the plaintiff,
for the injuries and losses she suffered as the result of this incident.

14, The injuries and losses sustained by plaintiff, , are therefore the
legal responsibility of the defendant, STATE FARM, pursuant to their terms of the
contract of insurance with plaintiff, , and in accordance with General Statutes
Section 38a-336.

15.  The defendant, STATE FARM, has refused to make payment to plaintiff,

, under the STATE FARM policy issued by the defendant which covered plaintiff,
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WHEREFORE, THE PLAINTIFF HEREBY CLAIMS MONETARY
DAMAGES IN EXCESS OF FIFTEEN THOUSAND & 00/100 DOLLARS
($15,000.00) AND STATE THAT THIS MATTER IS WITHIN THE JURISDICTION
OF THIS COURT.
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FOR THE PLAINTIFF,

JOEL T. FAXON
STRATTON FAXON

59 ELM STREET

NEW HAVEN, CT 06510
JURIS NO: 421593
TEL: 203-624-9500

PLEASE ENTER THE APPEARANCE OF:

STRATTON FAXON

59 ELM STREET

NEW HAVEN, CT 06510
TELEPHONE NO: 203-624-9500
JURIS NO: 421593
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AN ACT CONCERNING MEDICAL MALPRACTICE Page 1 of 21

AN ACT CONCERNING MEDICAL MALPRACTICE.
4 of 4 document{s) retrieved

ot

Substitute Senate Bill No. 1052
Public Act No. 05-275
AN ACT CONCERNING MEDICAL MALPRACTICE.
Be it enacted by the Senate and House of Representatives in General Assembly convened:

Section 1. Section 52-251c of the general statutes is repealed and the following is substituted in
lieu thereof (Effective from passnge and applicable to cnuses of action accruing on or after seid dnte):

{a) In any claim or civil action to recover damages resulting from personal injury, wrongful
death or damage to property occurring on or after October 1, 1987, the attomey and the
claimant may provide by contract, which contract shall comply with all applicable provisions
of the rules of professional conduct governing attorneys adopted by the judges of the Superior
Court, that the fee for the atiorney shall be paid contingent upon, and as a percentage of: (1)
Damages awarded and received by the claimant; or (2) the settlement amount received
pursuant to a settlement agreement.

(b) In any such contingency fee [arrangement] agreement such fee shall be the exclusive
method for payment of the attorney by the claimant and shall not exceed an amount equal toa
percentage of the damages awarded and received by the claimant or of the settlement amount
received by the claimant as follows: (1) Thirty-three and one-third per cent of the first three
hundred thousand dollars; (2) twenty-five per cent of the next three hundred thousand dollars;
(3) twenty per cent of the next three hundred thousand dollars; (4} fifteen per cent of the next
three hundred thousand dollars; and (5} ten per cent of any amount which exceeds one million
two hundred thousand doliars.

{c) Notwithstanding the provisions of subsection (b) of this section, a claimant may waive the

percentage limitations of said subsection if the claim or civil action is so substantially complex,
unique or different from other wrongful death, personal injury or property damage claims or

civil actons as to warrant a deviation from such percentage limitations. Factors that may
indicate that a claim or civil action js substantially complex, unique or different from other
wrongful death, personal injury or property damage clalms or civil actions include, but are not
limited to, if the claim or civil action (1) involves complex factual medical or legal issues, (2}
involves serious permanent personal injury or death, (3) is likely to require exlensive

hitp://search.cga.state.ct us/disearch.aspfemd=getdoc&Docld=3] 163&]Index=1%3a%5¢czin.. 3/13/2006
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AN ACT CONCERNING MEDICAL MALPRACTICE Pape 2 of 21

investigation and discovery proceedings, including multiple depositions, or {4} requires
independent expert witness testimony. For the purposes of this subsecton, "independent
expert witness testimony" means testimony, whether at trial or in a deposition, from an expert
who has not participated in the care of the claimant and has not participated in any official

investigation of the incident involved.

{d) Prior to a claimant entering into a contingency fee agreement that provides for a fee that
exceeds the percentage limitations of subsection (b} of this section, the attorney shail (1}
explain the percentage limitations of subsection (b} of this section to the claimant and the
reasons the attorney is nnable to abide by those Bmitations; {2) advise the claimant of the
claimant's right to seek representation by another attorney willing to abide by the percentage
limitations of subsection (b) of this section; and (3) allow the claimant a sufficient period of
time to review the proposed contingency fee agreement and, if the claimant wishes, seek
representation by another attorney prior to enteting into such agreement.

() No waiver of the percentage limitations of subsection (b} of this section shall be valid unless
the contingency fee agreament (1) is in writing, (2} sets forth in full the fee scheduje of

subsecton (b) of this section, (3) contains a conspicuous statement, printed in boldface type at
least twelve points in size, in substantially the following form: '] UNDERSTAND THAT THE

FEE SCHEDULE SET FORTH IN SECTION 52-251c OF THE CONNECTICUT GENERAL
STATUTES LIMITS THE AMOUNT OF ATTORNEY'S FEES PAYABLE BY A CLAIMANT
AND THAT THE STATUTE WAS INTENDED TO INCREASE THE PORTION OF THE
JUDGMENT OR SETTLEMENT THAT WAS ACTUALLY RECEIVED BY A CLAIMANT.
NOTWITHSTANDING THAT THE LEGISLATIVE INTENT IN ENACTING THAT FEE
SCHEDULE WAS TO CONFER A BENEFIT ON A CLAIMANT LIKE MYSELF, |
KINOWINGLY AND VOLUNTARILY WAIVE THAT FEE SCHEDULE IN THIS CLAIM OR

CIVIL ACTION." and {4} is signed and acknowledged by the claimant before a notary public
or other person authorized to take acknowledgments,

(A If a claimant waives the percentage limitations of subsection (b) of this sechon pursuant to

this section, in no event shall (1) the total fee under the contingency fee agreement exceed
thirty-three and one-third per cent of the damages awarded and received by the claimaat or of

the settlement amount received by the claimant, and (2) the claimant be required to repay any

costs that the atorney incurred in investigating and prosecuting the claim o civil action if
there is no recovery.

(g) Na fee shall be payable to any attorney who seeks a fee that exceeds the percentage
limitations of subsection (b) of this section unless the claimant has waived such limitations

pursuant to this section and the contingency fee agreement complies with the requirerments of
subsection (e) of this section,

[(c)] (k) For the purposes of this section, "damages awarded and received” means in a civil
action in which final judgment is entered, that amount of the judgment or amended judgment
entered by the court that is received by the claimant; [, except thatina civil action brought
pursuant to section 38a-368 such amount shall be reduced by any basic reparations benefits
paid to the claimant pursuant to section 38a-365; ] "settlement amount received” means in a

hitp://search.cga. state.ct ng/disearch aspTemd=getdoc&Docld=31 163&Index=1%3a%5czin... 3/13/2006
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AN ACT CONCERNING MEDICAL MALPRACTICE Page 3 of 21

claim or civil action in which rno final judgment is entered, the amount received by the
claimant pursuant to a settlement agreement; [, except that in a claim or civil action brought
pursuant to section 38a-368 such amount shall be reduced by any basic reparations benefits
paid to the claimant pursuant to section 38a-365; ] and *fee" shall not include disbursements or
costs incurred in connection with the prosecution or settlement of the claim or civil action,
other than ordinary office overhead and expense.

{{d) For the purposes of this section, "medical malpractice claim or civil action" means a claim
or civil action brought to recover damages resulting from personal injury or wronghual death,
whether in tort or in contract, in which it is alleged that such injury or denth resulted from the
negligence of a health care provider, and "health care provider" means a provider, as defined
in subsection (b) of section 20-7b, or an institution, as defined in section 192-490. ]

Sec. 2. Section 52-190a of the general statutes is repealed and the following is substituted in
lieu thereof {Effective October 1, 2005, and npplicable to actions filed on or after snid date):

{a) No civil action or apportonment complaint shall be filed to recover damages resulting
from personal injury or wrongful death occurring on or after October 1, 1987, whether in tort
or in contract, in which it is alleged that such injury or death resulted from the negligence of a
health care provider, unless the attorney or party filing the action or apportionment complaint
has made a reasonable inquiry as permitted by the circumstances to determine that there are
grounds for a good faith belief that there has been negligence in the care or treatment of the
claimant The complaint, J[or] initial pleading or apportionment complaint shall cantain a
certificate of the attorney or party filing the action pr apportionment complaint that such
reasonable inquiry gave rise to a good faith belief that grounds exist for an action against each
named defendant or for an apportenment complaint against each named apportionment
defendant. [For the purposes of this section, such good faith may be shown to exist if the
claimant or his attorney has received a written opinion, which shall not be subject to discovery
by any party except for questioning the validity of the certificate,] To show the existence of
such good faith, the claimant gr the claimant's attorney, and any apportionment complainant
or the apportionment complainant's attorney, shall pbtain a written and signed opinion of a
similar health care provider, as defined in section 52-184c, which similar health care provider
shall be selected pursuant to the provisions of said section, that there appears to be evidence of
medical negligence and includes a detailed basis for the formation of such opinion. Such
written opinion shall not be subject to discovery by any party except for questioning the
validity of the certificate. The claimant or the claimant's attorney, and any apportionment
complainant or apportionment complainant's attorney, shall retain the priginal written opinion
and shall attach a copy of such written opinion, with the name and signature of the similar
health care provider expunﬁed to such certificate, The similar health care provider who
provides such written opinion shall not, without a showing of malice, be personally liable for

any damages to the defendant health care provider by reason of having provided such written
opinion. In addition to such written opinion, the court may consider other factors with regard

to the existence of good faith. If the court determines, after the completion of discovery, that
such certificate was not made in good faith and that no justiciable issue was presented against
a health care provider that fully cooperated in providing informal discovery, the court upon

hitp://search cge state ct us/dtsearch aspTemd=getdoc& Docld=31163& Index=1%3a%5czin... 3/13/2006

51



AN ACT CONCERNING MEDICAL MALPRACTICE. Page 4 of 21

motion or upon its own initiative shall impose upon the person who signed such certificate or
a represented party, or both, an appropriate sanction which may include an order to pay to the
other party or parties the amount of the reasonable expenses incusred because of the filing of
the pleading, motion or other paper, including a reasonable attorney’s fee. The court may also
submit the matter to the appropriate authority for disciplinary review of the attorney if the
claimant's attorney or the apportionment complainant's attorney submitted the certificate.

{b) Upon petition to the clerk of the court where the action will be filed, an automatic ninety-
day extension of the statute of limitations shall be granted to allow the reasonable inquiry
required by subsection (a) of this section. This period shall be in addition to other tolling
periods.

(¢} The failure to obtain and file the written opinion required by subsection (a) of this secton
shall be grounds for the dismissal of the acton,

Sec. 3. (NEW) (Effective from pnssnge) Not later than six months after the filing of an action to
recover damages resulting from personal injury or wrongful death, whether in tortor in
contract, in which it is alleged that such injury or death resulted from the negligence of a
health care provider, the coust shall schedule a conference of the parties at which the court
shall determine whether to recommend to the Chief Court Administrator, or the Chief Court
Administrator's designee, that the action be designated as a complex litigation case and be
transferred to the complex litigation docket. Nothing in this section shall be construed to
preclude any party or a judge from, at any time, requesting the Chief Court Administrator, or
the Chief Court Administrator's designee, to designate such action as a complex litigation case
and transfer such action to the complex litigation docket.

Sec. 4. Section 52-192a of the general statutes is repealed and the following is substituted in
Heu thereof (Effective October 1, 2005, and applicable fo nctions accruing oi or nfter said date):

(a) After commencement of any civil action based upon confract or seeking the recovery of
money damages, whether or not other relief is sought, the plaintiff may, not earlier than one
hundred eighty days after service of process is made upon the defendant in such acon but
not later than thirty days before trial, file with the clesk of the court a written ["offer of
judgment'] offer of compromise signed by the plaintiff or the plaintiff's attorney, directed to
the defendant or the defendant's attorney, offering to settle the claim underlying the action
[and to stipulate to a judgment] for a sum certain. The plaintiff shall give notice of the offer of
{settlement] compromise to the defendant's attorney or, if the defendant is not represented by
an attorney, to the defendant himself or herself. Within [sixty] thitty days after being notified
of the filing of the [*offer of judgment"] offer of compromise and prior to the rendering of a
verdict by the jury or an award by the court, the defendant or the defendant's attorney may file
with the clerk of the court a written ["acceptance of offer of judgment®] acceptance of the offer
of compromise agreeing to [a stipulation for judgment as contained) settle the claim
underlying the action for the sum certain specified in the plaintiff's ["offer of judgment"] offer
of compromise. Upon such filing [} and the receipt by the plaintiff of such sum certain, the
plaintiff shall file a withdrawal of the action with the clerk and the clerk shall [enter judgment
immediately on the stipulation] record the withdrawal of the action against the defendant

http://search cga state.ct us/dtsearch.asp?emd=pgetdocéDocld=31 163&Index=1%3a%Sczin...  3/13/2006
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AN ACT CONCERNING MEDICAL MALPRACTICE. Page 5 0f 21

accordingly. If the [*offer of judgment"] pffer of compromise is not accepted within [sixty]
thirky days and prior to the rendering of a verdict by the jury or an award by the court, the
["offer of judgment"] offer of compromise shall be considered rejected and not subject to
acceptance unless refiled. Any such ["offer of judgment'] offer of compromise and any
["acceptance of offer of judgment"] acceptance of the offer of compromise shall be included by
the clerk in the record of the case.

{b)_In the case of any action to recover damages resulting from personal injury or wrongful
death, whether in tort or in conbract, in which it is alleged that such injury or death resulted
from the negligence of a health care provider, an offer of compromise pursuant to subsection
(a) of this section shall state with specificity all damages then known to the plaintiff or the

plaintiff's attorney npon which the action is based. At least sixty days prior to filing such an
offer, the plaintiff or the plaintiff's attorney shall provide the defendant or the defendant's

attorney with an authorization to disclose medical records that meets the privacy provisions of
the Health Insurance Portability and Accountability Act of 1996 (P.L. 104-191) (HIPAA), as
amended from time to time, or regulations adopted thereunder, and disclose any and all
expert witnesses who will testify as to the prevailing professional standard of care. The
plaintiff shall file with the court a certification that the plaintiff has provided each defendant or
such defendant's attorney with all documentation supporting such damages.

[{b)] {c) After trial the court shall examine the record to determine whether the plaintiff made
an ["offer of judgment"] offer of compromise which the defendant failed to accept. If the court
ascertains from the record that the plaintiff has recovered an amount equal to or greater than
the sum certain {stated] specified in the plaintiff's ["offer of judgment®] offer of compromise,
the court shall add to the amount so recovered [twelve] gight per cent annual interest on said
amount, [, computed from the date such offer was filed in actions commenced before October
1, 1981. In those actions commenced on or after October 1, 1981, the] The interest shall be
computed from the date the complaint in the civil action was filed with the court if the ["offer
of judgment®] offer of compromise was filed not later than eighteen months from the filing of
such complaint If such offer was filed later than eighteen months from the date of filing of the
complaint, the interest shall be computed from the date the ["offer of judgment] offer of
compromise was filed. The court may award reasonable attorney's fees in an amount not to
exceed three hundred fifty dollars, and shall render judgment accordingly. This section shall
not be interpreted to abrogate the contractual rights of any party concerning the recovery of
attorney's fees in accordance with the provisions of any written contract between the parties to
the acton

Sec. 5. Section 52-193 of the peneral statutes is repealed and the following is substituted in lieu
thereof (Effective October 1, 2005, nnd applicable to actions accruing on or after snid dale).

In any action on contract, or seeking the recovery of money damages, whether or not other
relief is sought, the defendant may, not Jater than thirty days before trial, file with the clerk of
the court a written [notice] offer of compromise signed by the defendant or the defendant's
attorney, directed to the plaintiff or the plaintiff's attorney, offering to [aliow the plaintiff to
take judgment for the sum named in such notice] settle the claim underlying the action fora
sum certain.

hitp://search ege state ct us/disearch asp?emd=getdoc&Docld=31 l63&index=1%3a%5¢czin... 3/13/2006
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AN ACT CONCERNING MEDICAL MALPRACTICE. Page 6 of 21

Sec. 6. Section 52-194 of the general statutes is repealed and the following is substituted in lieu
thereof (Effective October 1, 2005, and applicable to actions nccruing on or after snid date):

In any action, the plaintiff may, within {ten] sixty days after being notified by the defendant of
the filing of an offer of [judgment] compromise, file with the clerk of the court a written
acceptance of the offer signed by [himself or his] the plaintiff or the plaintiff's attorney
agreeing to settle the underlying action for the sum certain specified in the defendant's offer of
compromise. Upon the filing of the written acceptance [, the court shall render judgment
against the defendant as upon default for the sum so named and for the costs accrued at the
time of the defendanl's giving the plaintiff notice of the offer] and receipt by the plaintiff of
such sum certain, the plaintiff shall file a withdrawal of the action with the clerk of the court
and the clerk shall record the withdrawal of the action against the defendant accordingly. No
trial may be postponed because the period within which the plaintiff may accept the offer has
not expired, except at the discretion of the court.

Sec. 7. Section 52-195 of the general statutes is repealed and the following is substituted in lieu
thereof (Effective October 1, 2005, and npplicable to actions accruing on or after said date):

(2) If the plaintiff does not, within the time aliowed for acceptance of the offer of fjudgment]
compromise and before the commencement of the trial, file [his] the plaintiff's notice of
acceptance, the offer shall be deemed to be withdrawn and shall not be given in evidence.

(b) Unless the plaintiff recovers more than the sum [named) specified in the offer of
[judgment] compromise, with interest from its date, [he] the plaintiff shall recover no costs
accruing after [he] the plaintiff received notice of the filing of such offer, but shall pay the
defendant's costs accruing after [he] the plaintiff received notice. Such costs may include
reasonable attorney’s fees in an amount not to exceed three hundred fifty dollars.

{c) This section shall not be interpreted to abrogate the contractual rights of any party
concerning the recovery of attorney's fees in accordance with the provisions of any written
contract between the parties to the action. The provisions of this section shall not apply to
cases in which nominal damages have been assessed upon a hearing after a default or after a
demurrer has been overruled.

Sec. 8 (NEW) (Effective October 1, 2005, and applicable ko actions accruing on or after satd dnte) (2)
For the purposes of this section:

(1) "Licensed health care provider" means any health care institution Heensed pursuant to the
provisions of chapter 368v of the general statutes or any individual provider of health care
licensed pursuant to the provisions of chapters 370 to 373, inclusive, or 375 to 383¢, inclusive,
of the general statutes or a pharmacist or other person licensed pursuant to chapter 400j of the
general statutes;

(2) “Health care services" means acts of diagnosis, treatment, medical evaluation or advice or
such other acts as may be permissible under the health care licensing statutes of this state.
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{b) In any action to recover damages resulting from personal injury or wrongful death,
whether in tort or contract, in which it is alleged that such injury or death resulted from the
professional negligence of a licensed health care provider in the provision of health care
services, such provider may introduce evidence of the amount of damages awarded to the
plaintiff for such injury or death by the trier of fact in a separate action by such plaintiff
against a different health care provider.

Sec. 9. (NEW) (Effective from passage) (a) For the purposes of this section:

(1) "Health care pravider” means a provider, as defined in subsection (b} of section 20-7b of the
general statutes, or an institution, as defined in secton 19a-490 of the general statutes;

(2) “Relative” means a victim's spouse, parent, grandparent, stepfather, stepmother, child,
grandchild, brother, sister, half brother, half sister or spouse's parents, and includes such
relationships that are created as a result of adoption and any person who has a family-type
relationship with a victim;

{3) "Representative” means a legal guardian, attorney, health care agent or any person
recognized in law or custom as a patient’s agent; and

(4) "Unanticipated outcome” means the outcome of a medical treatment or procedure that
differs from an expected result

(b) In any civil action brought by an alleged victim of an unanticipated outcome of medical
care, or in any arbitration proceeding related to such civil action, any and all statements,
affirmations, gestures or conduct expressing apology, fault, sympathy, commiseration,
condolence, compassion or a general sense of benevolence that are made by a health care
provider or an employee of a health care provider to the alleged victim, a relative of the
alleged victim or a representative of the alleged victim and that relate to the discomfort, pain,
suffering, injury or death of the alleged victim as a result of the unanticipated outcome of
medical care shall be inadmissible as evidence of an admission of liability or as evidence of an
admission against interest.

Sec. 10. (NEW) (Effective from passage) Whenever in a civil acton to recover damages resulting
from personal injury or wrongful death, whether in tort or in contract, in which it is alleged
that such injury or death resulted from the negligence of a health care provider, the jury
renders a verdict specifying noneconomic damages, as defined in section 52-572h of the
general statutes, in an amount exceeding one million dollars, the court shall review the
evidence presented to the jury to determine if the amount of noneconomic damages specified
in the verdict is excessive as a matter of law in that it so shocks the sense of justice as to compel
the conclusion that the jury was influenced by partiality, prejudice, mistake or corruption. if
the court so concludes, it shall order a remittitur and, upon failure of the party so ordered to
remit the amount ordered by the court, it shall set agide the verdict and order a new trial. For
the purposes of this section, "health care provider” means a provider, as defined in subsection
(b) of section 20-7b of the general statutes, or an institution, as defined in section 19a-490 of the
general statutes.
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Sec. 11. Section 38a-676 of the general statutes is repealed and the following is substituted in
lieu thereof (Effective from passage):

{a) With respect to rates pertaining to commercial risk insurance, and subject to the provisions
of subsection {b) of this section with respect to workers’ compensation and employers' lability
insurance and professional liability insurance for physicians and surgeons, hospitals, advance
practice registered nurses and physician assistants, on or before the effective date [thereof,
every} of such rates, each admitted insurer shall submit to the Insurance Commissioner for the
commissioner's information, except as to inland marine risks which by general custom of the
business are not written according to manual rates or rating plans, [every] gach manual of
classifications, rules and rates, and [every] each minimum, class rate, rating plan, rating
schedule and rating system and any modification of the foregoing which it uses. Such
submission by a licensed rating organization of which an insurer is a member or subscriber
shall be sufficient compliance with this section for any insurer maintaining membership or
subscribership in such organization, to the extent that the insurer uses the manuals,
minimums, class rates, rating plans, rating schedules, rating systems, policy or bond forms of
such organization. The information shall be open to public inspection after its submission.

(b) {1) Each filing [as] described in subsecton (a} of this section for workers' compensation or
employers' liability insurance shall be on file with the Insurance Commissioner for a waiting
period of thirty days before it becomes effective, which period may be extended by the
commissioner for an additional period not to exceed thirty days if the commissioner gives
written notice within such waiting period to the insurer or rating organization which made the
filing that the commissioner needs such additional time for the consideration of such filing.
Upon written application by such insurer or rating organization, the commissioner may
authorize a filing which the commissioner has reviewed to become effective before the
expiration of the waiting period or any extension thereof. A filing shall be deemed to meet the
requirements of sections 38a-663 to 38a-696, inclusive, unless disapproved by the
commissioner within the waiting period or any extension thereof. If, within the waiting period
or any extension thereof, the commissioner finds that a filing does not meet the requirements
of said sections, the commissioner shall send to the insurer or rating organization which made
such filing written notice of disapproval of such filing, specifying therein in what respects the
comunissioner finds such filing fails to meet the requirements of said sections and stating that
such filing shall not become effective. Such finding of the commissioner shall be subject to
review as provided in section 38a-19.

{2) (A} Each filing described in subsection (a) of this section for professional liability insurance

for physicians and surgeons, hospitals, advanced practice registered nurses or physician
assistants shall be subject to prior yate approval in accordance with this section. On and after

the effective date of this section, ench insurer or rating organization seeking to increase its
rates over the rates in the insurer's previous filing for such insurance by seven and gne-half
per cent or more shall (i) file a request for such change with the Insurance Commissioner, and
tii) send written notice of any request for an increase in rates to insureds who would be subject
to the increase on such form as the commissioner prescribes by certified mail, return receipt
requested. Such request shall be filed and such notice shall be sent at least sixty days prior to
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the proposed effective date of the increase. The notice to insureds of a request for an increase
in rates shall indicate that the insured may request a public hearing by submitting a written
request to the Ingurance Cormmissioner not later than fifteen days after the date notice was
sent. Any request for an increase in rates under this subdjvision shall be filed after nofice is
sent to insureds and shall indicate the date such notice was sent. Not latey than Fifteen days
after such notice is sent. the insurer shall submit a list to the cormissioner indicating the name
of each insured to whom notice was sent and whether a return receipt was received for the
notice sent to the insured.

{8 The Insurance Commissianer shall review each filing under subparagraph (A) of this
subdivision and shall {i) not approve, modify or deny the request until the expiration of the
period for insureds to request a hearing pursuant to subparagraph {A) of this subdivision, and
(i) hold a public hearing, if requested by insureds, on such increase prior to approving,
modifying or denying the request. The Insurance Commissioner shall approve, modify o1
deny the filing not later than forty-five days after its receipt. Such finding of the commissioner
shall ba subiect to review as provided in section 38a-19.

(¢) The form of any insurance policy or contract the rates for which are subject to the
provisions of sections 38a-663 to 38a-696, inclusive, other than fidelity, surety or guaranty
bonds, and the form of any endorsement modifying such insurance policy or contract, shall be
filed with the Insurance Commissioner prior to its issuance. The commissioner shall adopt
regulations, in accordance with the provisions of chapter 54, establishing a procedure for
review of such policy or contract. If at any time the commissioner finds that any such policy,
contract o endorsement is not in accordance with such provisions or any other provision of
law, the comrnissioner shall issue an order disapproving the issuance of such form and stating
the reasons for disapproval. The provisions of section 38a-19 shall apply to any such order
issued by the commissioner.

Sec. 12. (NEW) (Effective October 1, 2005) (a) Not earlier than October 1, 2008, the Insurance
Commissioner shall review professional liability insurance rates in this state for physicians
and surgeons, hospitals, advanced practice registered nurses and physicians assistants to
determine whether (1) the amount or frequency of insured awards and settlements against
physicians and surgeons, hospitals, advanced practice registered nurses and physicians
assistance have decreased since October 1, 2005, (2) such rates reflect any such decrease, and
(3) such rates bear a reasonable relationship to the costs of writing such insurance in this state.
In conducting the review, the commissioner shall examine the rates for such insurance under
policies issued by (A} captive insurers and risk retention groups, to the extent such
information is available to the commissioner, and (B) insuress licensed in this state.

(b) If after such review the commissioner determines that such insurance rates have not
decreased, and such insurarice rates are not reasonably related to the costs of writing such
insurance in this state, the commissioner shall convene a working group in accordance with
subsection (c) of this section The working group shall consider, among other things, the
amounts of awards and settlernents during the prior ten years and shall recornmend
appropriate revisions, if any, to the general statutes in order to decrease rates or establish
reasonable rates. Such revisions may include, but need not be limited to, reasonable limitations
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on noneconomic damages awards, revisions to procedures used by insurers to establish rates,
and regulation of reimbursement 1ates paid by health insurers and health care centers to
health care providers in this state. The working group shall submit its recommendations to the
General Assembly and the Governor in accordance with section 11-4a of the general statutes.

{c) Any working group convened pursuant to subsection (b) of this section shall consist of:

(1) The chairpersons and ranking members, or their designees, of (A} the joint standing
committees of the General Assembly having cognizance of matters relating to the fudiciary,
public health and insurance, and (B) the Legislative Program Review and Investigations
Committee;

(2) One member appointed by the Connecticut Medical Soclety;
(3) One member appointed by the Connecticut Hospital Association;
{4) One member appointed by the Connecticut Trial Lawyers Associationy

(5) One representative of a patient advocacy group appointed by the speaker of the House of
Representatives;

(6) One representative of a medical malpractice insurer licensed and actively doing business in
this state appointed by the president pro tempore of the Senate;

(7) The Commissioner of the Office of Health Care Access, or a designee; and
(8) The Insurance Commissioner.

Sec. 13. Section 38a-8 of the general statutes is amended by adding subsection (g} as follows
(Effective from passnge):

(NEW) (g) Not later than January 1, 2006, the Insurance Commissioner shall develop a plan to
maintain a viable medical malpractice insurance industry in this state for physicians and
surgeons, hospitals, advanced practice registered nurses and physician assistants. Such plan
shall be submitted to the Governor upon its completion.

Sec. 14. Section 38a-395 of the general statutes is repealed and the following is substituted in
lieu thereof (Effective January 1, 2006).

[The insurance Commissioner may require all insurance companies wri ting medical
malpractice insurance in this state to submit, in such manner and at such times as he specifies,
such information as he deems necessary to establish a data base on medical malpractice,
including information on all incidents of medical malpractice, all settlements, all awards, other
information relative to procedures and specialties involved and any other information relating
to risk management ]
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(a} As used in this secHon:

f1) "Claim” means a request for indemnification filed by a physician, surgeon, hospital,

advanced practice registered nurse or physician assistant pursuant to a professional Hability
pelicy for a loss for which a reserve amount has been established by an insurer;

(2} "Closed claim" means a claim that has been settled, or otherwise disposed of, where the
insurey has made all indemnity and expense payments on the claim; and

(3) "Insurer" means an insurer that insures a physician, surgeon, hospital, advanced practice

registered nurse or physician assistant against professional liability, "Insurer” includes, but is
not limited to, a captve insurer ox a self-insured person.

{b) On and after January 1, 2006, each insurer shall provide to the Insurance Cornmissioner a
closed claim report, on such form as the commissioner prescribes, in accordance with this
section. The insurer shall submit the report niot later than ten days after the Jast day of the
calendar quarter in which a claim is closed. The report shall only include information about
claims settled under the laws of this state,

(e} The closed claim report shall include:

(1) Details about the ingured and insurer, including: (A) The name of the insurer; (B) the
professional lability insurange policy limits and whether the policy was an cceurrence policy
or was issued on a claims-made basis: (C) the name, address, health care provider professional
license number and specialty coverage of the insured: and (D) the insured’s policy numbey and
a unique ¢laim number.

(2) Demils about the injury or loss, including: (A) The date of the injury or loss that was the
basis of the claim; (B) the date the injury or loss was reported to the insurer; (C) the name of
the institution or location at which the injury or loss occurred; (D) the type of injury or loss,
including a severity of injury rating that corresponds with the severity of injury scale that the
Insurance Cormmissioner shall establish based on the severity of injury scale developed by the
National Association of Insurance Commissioners: and (E) the name, age and gender of any

injured person covered by the claim. Any individually identifiable health information, as
defined in 45 CFR 160.103, as from tme to time amended, submitted pursuant to this

subdivision shall be confidential. The reporting of the information is required by law. If
necessary ko comply with federal privacy laws, including the Health Insurance Portability and
Accountability Act of 1996, (P.L. 104-191) (HIPAA), as from time to Hme amended, the insured
shall arrange with the insurer to release the required information,

(3). Details about the claims process, including: (A} Whether a lawsuit was filed and, if so, in
which court; (B) the outcome of such lawsuit; (C) the number of other defendants, if any; (D)
the stage in the process when the claim was closed; (E) the dates of the trial, if any; (F) the date
of the judgment or setflernent, if any; (G) whether an appeal was filed and, if so, the date filed:
(H) the resolution of any appeal and the date such appeal was decided; (1) the date the claim
was closed; {J) the initial indemnity and expense reserve for the claim: and (K) the final

hnp://search.cga.stﬂ!e\ctnusfdtscarchnnsp?cmdrﬁgeld'{}c&l)ﬁcldﬂ1lﬁB&IndeFI%Ba%Sczin‘..q 371312006

59



AN ACT CONCERNING MEDICAL MALPRACTICE Page 12 of 21

indemnity and expense reserve for the claim.

{4) Details about the aynpunt paid on the claim, including; (A) The total amount of the initial
judgment rendered by & jury or awarded by the court; (B) the total amount of the settlement if
there was no judgment rendered or awarded; (C) the total amount of the settlement if the
claim was settled after judgment was rendered or awarded; (D) the amount of economic
damages, as defined in section 52.572h, or the insurer's estimate of the amount in the eyent of
a settlement; (E) the amount of noneconomic damages, as defined in section 52-572h, or the
insurer's estimate of the amount in the event of a settlement; (F) the amount of any inferest
awarded due to the fajlure to accept an offer of judgment or compromise; (G) the amount of
any remittitur or additur; (H) the amount of final judgment after remittitur or additur; (I) the
amount paid by the jnsurer; (1) the amount paid by the defendant dug to a deductibleora
judgment or settlement in excess of policy limits; (K) the amount paid by other insurers; (L) _the
amount paid by other defendants; {M) whether a structured settlement was used; (N) the
expenge assigned to and recorded with the claim, including, but not limited to, defense and
investigation costs, but not including the actual claim payment; and (O) any other information
the commissioner determines to be necessary to regulate the professional lability insurance
industry with respect to physicians, surgeons, hospitals, advanced practice registered nurses

or physician asgistants. ensure the industry's solvency and ensure that such liability insurance

is available and affordable,

(d) (1) The commissioner shall establish an electronic database composed of closed claim
reports filed pursuant to this section,

{2) The commissioner shall compile the data included in individual closed claim reports into
an aggregated summary format and shall prepare a written annual report of the summary
data, The report shall provide an analysis of closed claim information including a minimum of
five years of comparative data, when available, trends in frequency and severity of claims,
jtemizabon of damages, Hmeliness of the claims process, and any other descriptive or
analytical informaton that would assist in interpreting the trends in closed claims.

(3} The annual report shall include a summary of rate filings for professional Hability
insurance for physicians, surgeons, hospitals, advanced practice registered nurses and
physician assistants, which have been approved by the deparbment for the prior calendar year,
including an analysis of the lrend of direct losses, incurred Iosses, earned premiums and
investment income as compared to prior years. The report shall include base premiums
chareed by insurers for each specialty and the number of providers insured by specialty for
gach insurer.

(4) Not Jater than March 15, 2007, and annually thereafter, the commissioner shall submit the
annual report to the joint standing committee of the General Assembly having cognizance of
matters relating to insurance in accordance with section 11-4a. The commissioner gshall also (A}
male the report available to the public, (B} post the report on its Internet site, and (C) provide
public access to the contents of the electronic database after the commissioner establishes that
the names and other individually identifiable information about the claimant and praclitioner
have been removed.
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{e) The Insurance Commissioner shall provide the Commissioner of Public Health with
electronic access to all information recelved pursvant to this section, The Commissioner of

Pubiic Health shall maintain the confidentiality of such information in the same manner and o
the same extent as required for the Insurance Commissioner.

Sec. 15, Section 38a-25 of the general statutes is repealed and the following is substituted in
lieu thereof (Effective from prssage):

{a) The Insurance Comumissioner is the agent for receipt of service of legal process on the
following:

(1) Foreign and alien insurance companies authorized to do business in this state in any
proceeding arising from or related to any transaction having a connection with this state.

{2) Fraternal benefit societies authorized to do business in this state.

{3) Insurance-support organizations as defined in section 38a-976, ransacting business outside
this state which affects a resident of this state,

{4) Risk retention groups, [designating the Insurance Commissioner as agent for receipt of
service of process pursuant to section 38a-252] as defined in section 38a-250.

(5) Purchasing groups designating the Insurance Commissioner as agent for receipt of service
of process pursuant (o section 382-261.

(6) Eligible surplus lines insurers authorized by the commissioner to accept surplus lines
insurance.

{7) Except as provided by section 38a-273, unauthorized insurers or other persons assisting
unauthorized insurers who directly or indirectly do any of the acts of insurance business as set
forth in subsection {a) of section 38a-271.

(8} The Connecticut Insurance Guaranty Association and the Connecticut Life and Health
Insurance Guaranty Association.

{9) Insurance companies designating the Insurance Commissioner as agent for receipt of
service of process pursuant to subsection (g) of section 38a-85.

{10) Nonresident insurance producers and nonresident surplus lines brokers licensed by the
Insurance Commissjoner

(11) Viatical setilernent providers, viatical settlement brokers, and viatical settlement
investment agents licensed by the commissioner.

(12) Nonresident reinsurance intermediaries designating the commissioner as agent for receipt
of service of process pursuant to section 38a-760b.
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{13) Workers' compensation self-insurance groups, as defined in section 38a-1601.
{14) Persons alleged to have violated any provision of section 38a-130.

{15} Capbve insurers, as defined in section 16 of this act,

(b) Each foreign and alien insurer by applying for and receiving a license to do insurance
business in this state, each fraternal benefit society by applying for and receiving a certificate
to golicit members and do business, each surplus lines insurer declared to be an eligible
surplus lines insurer by the commissioner, each insurance-support organization transacting
business outside this state which affects a resident of this state, and each unauthorized insurer
by doing an act of insurance business prohibited by section 38a-272, is considered to have
irrevocably appointed the Insurance Commissioner as [his] agent for receipt of service of
process in accordance with subsection (a) of this section. Such appointment shall continue in
force 50 long as any certificate of membership, policy or liability remains outstanding in this
state

{c) The commissioner is also agent for the executors, administrators or personal
representatives, receivers, trustees or other successors in interest of the persons specified
under subsection {a) of this section.

(d} Any legal process that is served on the commissioner pursuant to this section shall be of the
same Jegal force and validity as if served on the principal.

(e} The right to effect service of process as provided under this section does not limit the right
to serve legal process in any other manner provided by law.

Sec. 16. {(NEW) (Effective July 1, 2005) Each captive insurer that offers, renews or continues
insurance in this state shall provide the information deseribed in subdivisions (1) to (3),
inclusive, of subsection (a) of section 38a-253 of the general statutes to the Insurance
Commissioner in the same manner required for risk retention groups. If a captive insurer does
not maintain information in the form prescribed in secton 38a-253 of the general statutes, the
captive insurer may submit the information to the Insurance Commigsioner on such form as
the commissioner prescribes. As used in this section and section 38a-25 of the general statutes,
as amended by this act, "captive insurer" means an insurance company owned by another
organization whose primary purpose is to insure risks of a parent organization or affiliated
persons, as defined in section 38a-1 of the general statutes, or in the case of groups and
associations, an insurance organization owned by the insureds whose primary purpose is to
insure risks of member organizations and group members and their affiliates.

Sec. 17. (NEW) (Effective October 1, 2005) Not later than January 1, 2006, the Department of
Public Health, with the advice and assistance of the Connecticut Medical Examining Board
and relevant medical professional associations, shall establish guidelines for use in the
disciplinary process. Such guidelinea shall include, but need not be limited to: (1}
Identification of each type of violation; (2} a range of penalties for each type of violation; (3)
additional optional conditions that may be imposed by the board for each violation; (4)

hitp://search cga.state ct us/dtsearch asp?emd=getdoc& Docld=31163&Index=1%3a%5czin... 3/13/2006

62



AN ACT CONCERNING MEDICAL MALPRACTICE. Page 15 of 21

identification of factors the board shall consider in determining what penalty should apply; (5)
conditions, such as mitigating factors or ather facks, that may be considered in allowing
deviations from the guidelines; and (6) a provision that when a deviation from the guidelines
occurs, the reason for the deviation shall be identified. Such guidelines shail not be considered
regulations, as defined in section 4-166 of the general statutes

Sec. 18. Subsection {¢) of section 20-8a of the general slatutes is repealed and the following is
substituted in lieu thereof (Effective from pnssnge):

(¢} The Comumissioner of Public Health shall establish a list of [eighteen] fwenty-four persons
who may serve as members of medical hearing panels established pursuant to subsection (g)
of this section. Persons appointed to the list shall serve as members of the medical hearing
panels and provide the same services as members of the Connecticut Medical Examining
Board. Members from the list serving on such panels shall not be voting members of the
Conrnecticut Medical Examining Board The list shall consist of [eighteen] twenty-four
members appointed by the commissioner, at least eight of whom shall be physicians, as
defined in saction 20-13a, with at least one of such physicians being a graduate of a medical
education program accredited by the American Osteopathic Association, at least one of whom
shall be a physician assistant licensed pursuant to section 20-12b, and nine of whom shall be
members of the public. No professional memnber of the list shall be an elected or appointed
officer of a professional society or association relating to such member's profession at the time
of appointment to the list or have been such an officer during the year immediately preceding
such appointment to the list. A licensed professional appointed to the list shall be a
practitioner in good professional standing and a resident of this state. All vacancies shall be
filled by the commissioner. Successors and appointments to fill a vacancy on the list shall
possess the same qualifications as those required of the member succeeded or replaced. No
person whose spouse, parent, brother, sister, child or spouse of a child is a physician, as
defined in section 20-13a, or a physician assistant, as defined in section 20-12a, shall ba
appointed to the list as a member of the public. Each person appointed to the list shall serve
without compensation at the pleasure of the commissioner. Each medical hearing panel shall
congist of three members, one of whom shall be a physician or physician assistant, as
appropriate, from the list established pursuant to this subsection, Af least one of the three
members shall be a member of the Connecticut Medical Examining Board. The public member

may be a member of the board or a member from the Iist established pursuant to this
subsechorn.

Sec. 19. Subsection (g) of sectiort 20-Ba of the general statutes is repealed and the following is
substituted in leu thereof {Effective from pnssnge):

(g) The board shall refer all statements of charges filed with the board by the department
pursuant to section 20-13e to a medical hearing panel within sixty days of the receipt of
charges [This] The time period may be extended for good cause by the board in a duly
recorded vote. [The panel shall consist of three members, at least one of whom shall be a
member of the board and one a member of the public The public member may be a member of
either the board or of the list established pursuant to subsection (c) of this section j The panel
shall conduct a hearing in accordance with the provisions of chapter 54 and the regulations
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[established] adopted by the Commissioner of Public Health concerning contested cases,
except that the panel shall file a proposed final decision with the board [within] not later than
one hundred twenty days [of] after the receipt of the issuance of the notice of hearing by the
board. The tme period for filing such propesed final decision with the board may be extended
for good cause by the board in a duly recorded vote.

Sec. 20. Section 20-13b of the general statules is repealed and the following is substituted in
lieu thereof (Effective from passage):

The Commiissioner of Public Health, with advice and assistance from the board, [may establish
such regulations in accordance with chapter 54] shall establish guidelines as may be necessary
to carry out the provisions of sections 20-13a to 20-13§, inclusive, ag amended by this act, Not
later than January 1, 2006, such guidelines shall include, but need not be limited to: (1)
Guidelines for screening complaints received to determine which complaints will be
investigated: (2) guidelines to provide a basis for prioritizing the order in which complaints
will be investigated: {3) a system for conducting investigations to ensure prompt action when
it appears negessary; (4) guidelines to determine when an investigation should be broadened
bevond the scope of the initial complaint to include, but not be limited to, sampling patient
records to identify patterns of care, reviewing office practices and procedures, and reviewing
performance and discharge data from hospitals; and (5) guidelines to protect and ensure the
confidentiality of patient and provider identifinble information when an investigation is
broadened beyond the scope of the initial complaint. Such puidelines shall not be considered

regulations, as defined in secton 4-166.

Sec. 21. Section 20-13¢ of the general statutes is repealed and the following is substituted in
lieu thereof (Effective October 1, 2005):

The board is authorized to restrict, suspend or revoke the license or limit the right to practice
of a physician or take any other action in accordance with section 19a-17, for any of the
following reasons: (1) Physical illness or loss of motor skill, including, but not limited to,
deterforation through the aging process; (2) emotional disorder or mental iliness; {3) abuse or
excessive use of drugs, including alcohol, narcotics or chemicals; (4) illegal, incompetent or
negligent conduct in the practice of medicine; (5) possession, use, prescription for use, or
distribution of controlled substances or legend drugs, except for therapeutic or other medically
proper purpases; (6) misrepresentation or concealment of a material fact in the oblaining or
reinstatement of a license to practice medicine; (7) failure to adequately supervise a physician
assistant; (B) failure to fulfill any obligation resulting from participation in the National Health
Service Corps; (9) failure to maintain professional liability insurance or other mdemnity
against liability for professional malpractice as provided in subsection {a) of section 20-11b;
(10) failure to provide information requested by the department for purposes of eompleting a
health care provider profile, as required by section 20-13j, as amended by this act; (11)
engaging in any activity for which accreditation is required under section 19a-650 or 19a-6%1
without the appropriate accreditation required by section 19a-690 or 19a-691; (12) failure to
provide evidence of accreditation required under section 19a-690 or 19a-691 as requested by
the department pursuant to section 19a-690 or 19a-691; (13) failure to comply with the
continuing medical education requirements set forth in section 24 of this act: or [(13)] {14}
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violation of any provision of this chapter or any regulation established herennder. In each
case, the board shall consider whether the physician poses a threat, in the practice of medicine,
to the health and safety of any person, If the board finds that the physician poses such a threat,
the board shall include such finding in its final decision and act to suspend or revoke the
license of said physician.

Sec. 22. Subsection (b) of section 20-13j of the general statutes is repealed and the following is
substituted in lieu thereof (Effective October 1, 2005):

(b) The department, after consultaiion with the Connecticut Medical Examining Board and the
Connecticut State Medical Society, shall collect the following informabion to create an
individual profile on each physician for dissemination to the public:

(1) The name of the medical school attended by the physician and the date of graduation;

(2) The site, training, discipline and inclusive dates of the physician's postgraduate medical
education required pursuant to the applicable licensure section of the general statutes;

(3) The area of the physician's practice specialty;

(4) The address of the physician's primary practice location or primary practice locations, if
more than one;

{5) A list of languages, other than English, spoken at the physician's primary practice locations;

(6) An indication of any disciplinary action taken against the physician by the department, [or
by] the state board or any professional licensing or disciplinary body in another jurisdiction;

{7) Any current certifications issued to the physician by a specialty board of the American
Board of Medical Specialties;

(8) The hospitals and nursing homes at which the physician has admitting privileges;

(9) Any appointments of the physician to Connecticut medical school faculties and an
indication as to whether the physician has current respensibility for graduate medical
education;

(10) A listing of the physician's publications in peer reviewed literature;

(11) A listing of the physician's professional services, activities and awards;

(12) Any hospital disciplinary actions against the physician that resulted, within the past ten
years, in the termination or revocation of the physician's hospital privileges for a medical
disciplinary cause or reason, or the resignation from, or nonrenewal of, medical staff

membership or the restriction of privileges at a hospital taken in lieu of or in settlement of a
pending disciplinary case related to medical competence in such hospital;
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(13) A description of any criminal conviction of the physician for a felony within the last ten
years. For the purposes of this subdivision, a physician shall be deemed to be convicted of a
felony if the physician pleaded guilty or was found or adjudged guilty by a court of competent
jurisdiction or has been convicted of a felony by the entry of a plea of nolo contendere; {and)

(14) To the extent available, and consistent with the provisions of subsection (c} of this section,
all medical malpractice court judgments and all medical malpractice arbitration awards
against the physician in which a payment was awarded to a complaining party during the last
ten years, and all settlements of medical malpractice claims against the physician in which a
payment was made to a complaining party within the last ten years;

(15} An indication as to whether the physician is actively involved in patient care; and

(16} The name of the physician's professional liability insurance carrier,

Sec. 23. Subsection (k) of section 20-13j of the general statutes i5 repealed and the following is
substituted in lieu theyeof {(Effective October 1, 2005):

(k) [A] Except for the information in subdivisions (1), (2), (10) and (11) of subsection (b) of this
section, as amended by this act, a physician shall notify the department of any changes to the
information required in [subdivisions (3), (4), (6). (7}, (8) and (13) of] said subsection (b) [of this
section] not later than sixty days after such change.

Sec. 24. (NEW) (Effective October 1, 2005) (a) As used in this section:

(1) *Active professional practice” includes, but is not limited to, activities of a currently
licensed physician who functions as the medical director of 2 managed care organization or
other organization;

(2) "Commissioner” means the Commissioner of Public Health;

{3) "Contact hour” means a minimum of fifty minutes of continuing education activity;

(4) "Department” means the Department of Public Health;

(5) "Licensee” means any person who receives a license from the department pursuant to
section 20-13 of the general statutes; and

(6) "Registration period” means the one-year period for which a license has been renewed in
accordance with section 19a-88 of the general statutes and is current and valid.

{b) Except as otherwise provided in subsections (d), {¢) and (f) of this section, for registration
periads beginning on and after October 1, 2007, a licensee applying for license renewal shall
earn a minimum of fifty contact hours of continuing medical education within the preceding
twenty-four-month period. Such continuing medical education shall (1) be in an area of the
physician's practice; (2) reflect the professional needs of the licensee in order to meet the health
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care needs of the public; and (3) include at least one contact hour of training or education in
infectious diseases, including, but not limited to, acquired immune deficiency syndrome and
human immuncdeficiency virus, risk management, sexual assault and domestic violence. For
purposes of this section, qualifying continuing medical education activities include, but are not
Yimited to, courses offered or approved by the American Medical Association, American
Osteopathic Medical Association, Connecticut Hospital Association, Connecticut State Medical
Society, county medical societies or equivalent organizations in another jurisdiction,
educational offerings sponsored by a hospital or other health care institution or courses
offered by a regionally accredited academic institution or a state or local health department.

() Each licensee applying for license renewal pursuant to section 192-88 of the general statules
shall sign a statement attesting that the licensee has satisfied the continuing education
requirements of subsection (b) of this section on a form prescribed by the department. Each
licensee shall retain records of attendance or certificates of completion that demonstrate
compliance with the continuing education requirements of subsection (b) of this section for a
minimum of three years following the year in which the continuing education activities were
completed and shall submit such records or certificates to the department for inspection not
later than forty-five days after a request by the department for such records or certificates.

(d) A licensee applying for the first time for license renewal pursuant to section 19a-88 of the
general statutes is exempt from the continuing medical education requirements of this section.

(e) (1) A licensee who is not engaged in active professional practice in any form during a
registration period shall be exemnpt from the continuing medical education requirements of
this section, provided the licensee submits to the department, prior to the expiration of the
registration period, a notarized application for exemption on a form prescribed by the
department and such other documentation as may be required by the department. The
application for exemption pursuant to this subdivision shall contain a statement that the
licensee may not engage in professional practice until the licensee has met the requirements set
forth in subdivision (2) or (3) of this subsection, as appropriate.

{2) Any Heensee who is exempt from the provisions of subsection (b) of this section for less
than two years shall be required to complete twenty-five contact hours of continuing medical
education that meets the criteria set forth in said subsection (b} within the twelve-month
period immediately preceding the licensee's return to active professional practice.

(3} Any licensee who is exempt from the requirements of subsection (b} of this section for two
or more years shall be required to successfully complete the Special Purpose Examination of
the Federation of State Medical Boards prior (o returning to active professional practice.

() In individual cases involving medical disability or iliness, the commissioner may, in the
commissioner's discretion, grant a waiver of the continuing education requirements or an
extension of time within which to Fulfill the continuing education requirements of this section
to any licensee, provided the licensee submits to the department an application for waiver or
extension of time on a form prescribed by the department, along with a certification by a
licensed physician of the disability or illness and such other documentation as may be
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required by the commissioner. The commissioner may grant a waiver or extension for a period
not to exceed one registration period, except that the commissioner may grant additional
waivers or extensions if the medical disability or illness upon which a waiver or extension is
granted continues beyond the period of the waiver or extension and the licensee applies for an
additional waiver or extension.

(g) Any licensee whose license has become void pursuant to section 19a-88 of the general
statutes and who apylies to the department for reinstatement of such license pursuant to
section 19a-14 of the general statutes shall submit evidence documenting successful
completion of twenty-five contact hours of continuing education within the one-year period
immediately preceding application for reinstatement.

Sec. 25. Section 19a-88b of the general statutes is repealed and the following is substituted in
lien thereof {Effective October 1, 2005):

(a) (1) Notwithstanding section 19a-14 or any other provisions of the general statutes relating
to continuing education or refresher training, the Department of Public Health shall renew a
license, certificate, permit or registration issued to an individual pursuant to chapters 3684,
368v, [370] 371 to 388, inclusive, 393a, 395, 398, 399, 400a and 400c {which] that becomes void
pursuant to section 19a-88 or 192-195b while the holder Jthereof] of the license. certificate,
permit or registration is on active duty in the armed forces of the United States, [within] not
later than six months from the date of discharge from active duty, upon completion of any
continuing education or refresher training required to renew a license, certificate, registration
or permit [which] that has not become void pursuant to section 192-88 or 19a-195b. A licensee
applying for license renewal pursuant to this section shalt submit an application on a form
prescribed by the department and other such documentation as may be required by the
department.

(2} Notwithstanding section 19a-14 or any other provisions of the general statutes relating to
continuing education, the Department of Public Health shall renew a license issued to an
individual purspant to chapter 370 that becomes void pursuant to section 19a-88 while the
holder of the license is on active duty in the armed forces of the United States, not later than

one year from the date of discharge from active duty, upon completion of twenty-five contact
hours of continuing education that meet the criteria set forth in subsection {b) of section 24 of

this act. A licensee applying for license renewal puysuant to this subdivision shall submit an
application on a form prescribed by the department and other such documentation as may be

required by the department.

(b) The provisions of this section [shall] do not apply to reservists or National Guard members
on active duty for annual training that is a regularly scheduled obligation for reservists or
members of the National Guard for training [which] that is not a part of mobilization

{c) No license shall be issued under this section ta any applicant against whom professional
disciplinary action is pending or who is the subject of an unresolved complaint.

Sec 26. (NEW) (Effective front passnge) (2) Each hospital and outpatient surgical facility shall
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develop protocols for accurate identification procedures that shall be used by such hospital or
outpatient surgical facility prior to surgery. Such protocols shall include, but need not be
limited to, (1) procedures to be followed to identify the (A) patient, {B) surgical procedure to
be performed, and (C) body part on which the surgical procedure is to be performed, and (2)
alternative identification procedures in urgent or emergency circumstances or where the
patient is nonspeaking, comatose or incompetent or fs a child. After January 1, 2006, no
hospital or outpatient surgical facility may anesthetize a patient or perform surgery unless the
protocols have been followed. Each hospital and outpatient surgical facility shall make a copy
of the protocols available to the Commissioner of Public Health upon request

(b) Not later than October 1, 2006, the Department of Public Health shall report, in accordance
with section 11-4a of the general statutes, to the joint standing committee of the General
Assembly having cognizance of matters relating to public health describing the protocols
developed pursuant to subsection (a} of this section.

Sec. 27 (NEW) (Effective from passage) On or before January 1, 2006, each hospital licensed
under chapter 368v of the general statutes shall (1) contract with a patient safety organization,
as defined in section 19a-127p of the general statutes, to gather medical or health care related
data from the hospital and make recommendations to the hospital on ways to improve patient
care and safety, and (2) provide documentation to the Department of Public Health, in such
form and manner as the department prescribes, that the hospital has complied with the
provisions of subdivision (1) of this section.

Sec. 28. Sections 38a-32 to 38a-36, inclusive, of the general statutes are repealed. (Effective from
passage)

Approved July 13, 2005
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Joseph LaChance v Nationwide Insurance et al.
Cv0201687538

SUPERIOR COURT OF CONNECTICUT, JUDICIAL DISTRICT OF WATERBURY, AT
WATERBURY

March 24, 2005

Judge: J. Matasavage
Opinion by: J. Matasavage

OPINION: MEMORANDUM OF DECISION

This matter Is before the court on the defendant, Hartford Casualty Insurance
Company's motion for summary judgment, dated October 5, 2004. The defendant claims
tha! given the underinsured motorist coverage available under the subject policy of
insurance, the plaintiff does not have a viable underinsured motorist claim.

The following facts necessary to decide this motion are undisputed On or about
December 7, 1995, the plaintiff, Joseph LaChance, was a police officer in the city of
Waterbury, and was operating a police cruiser in the city when his vehicle collided with a
vehicle operated by a nonparty, Adam J. Krawczynski. The plaintiff sustained injuries
and losses in the accident, which the plaintiff alleges were caused by Krawczynski's
negligent and careless operation of his motor vehicle. At the time, the plaintiff was
insured under an insurance policy that was issued by one of the defendants, Nationwide
Insurance Company of America (Nationwide), and Waterbury was insured under an
insurance policy issued by the other defendant, Hartford Casualty Insurance Company
(Hartford Casually). On the face of the Hartford Casually policy, Hartford Casualty's
liabiiity limit is $1 million per accident and its financial abligation for accldents involving
underinsured motorists is $40,000. The evidence submitted with this motion does not
indicate that Waterbury signed any form consenting to the fatler limit

The plaintiff filed a two-count complaint on December 10, 2001. Count one is a claim for
underinsured motorist benefits against Nationwide, and count two is a claim for
underinsured motorist benefits against Hartford Casualty. On February 14, 2002,
Hartford Casualty filed its answer in which it admits that the piaintiff was operating a city-
owned vehicle at the time of the accident, but denles that it owes the plaintiff
underinsured motorist benefits. In lis answer, Hartford Casualty also asserts four spacial
defenses, including that: the plaintiff's claims are subject to the $40,000 limit of coverage
available under the policy, and Hartford Casualty is entitled to reduce the policy limit by
whatever amount is paid to ihe plaintiff by or on behalf of the torifeasor. On February 15,
2002, the plaintiff filed a reply in which he denied each and every allegation of Hartford
Casualty's special defenses

On October 7, 2004, Hartford Casualty filed a motion for summary judgment,
accompanied by the following: a memorandum of law In support thereof; the plaintiif's
response to Hartford Casualty's interrogatories; the affidavit of Julie Marich, a claims
specialist with The Hartford(n1) the insurance policy Hartford Casualty(n2) issued to
Waterbury that was In effect at the time of the accident; and the affidavit of Douglas P
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Rinaldi, risk manager for Waterbury. On October 20, 2004, the plaintiff filed an objection
to the motion for summary judgment accompanied by a memorandum of law in support
thereof. On October 28, 2004, Hartford Casualty filed a reply memorandum. Molion
arguments were heard on the short calendar on December 6, 2004.

n1 According to Hartford Casualty’s memorandum of law, it is @ subsidiary of The
Hartford

n2 Douglas P Rinaldi, risk manager for Waterbury, attests in his affidavit that a
subsidiary of The Hartford, Twin City Fire Insurance Company (Twin City), actually
renewed the policy with Waterbury. Based upon Rinaldi's affidavit and upon examination
of the policy submitted to the court, it appears that indeed Twin City was the insurance
company that renewed the policy with Waterbury

Praciice Book § 17-49 N1"provides that summary judgment shall be rendered farthwith if
ihe pleadings, affidavits and any other proof submitted show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter
oflaw . In deciding a motion for summary judgment, the trial court must view the
evidence in the light most favorable to the nonmoving party . . . N2 The party seeking
summary judgment has the burden of showing the absence of any genuine issue {of]
material facts which, under applicable principles of substantive law, entitle him to a
judgment as a matter of law . and the party opposing such a motlon must provide an
evidentiary foundation to demonstrate the existence of a genuine issue of material fact.”
(Citations omitted; internal quotation marks omitted ) Barrett v Monltesano, 269 Conn.
787, 791-92, 849 A 2d 838 (2004).

N3 "Summary judgment is appropriate only if a fair and reasonable person gould
conclude only one way . . To succeed on a motion for summary judgment, the movant
must show that it Is quite clear what the truth is, and that excludes any real doubt as to
the existence of any genuine issue of material fact. " (Cltations omitted; internal
quotation marks omitted ) Dugan v. Mobile Medical Testing Services, Inc., 265 Conn.
791, 815, 830 A 2d 752 {2003).

18

At issue in this motion for summary judgment is General Statutes § 38a-336(a)(2), which
states: N4 "Notwithstanding any provision of this section fo the contrary, each
automoblle liability insurance policy issued or renewed on and after January 1, 1994,
shall provide uninsured and underinsured motorist coverage with limits for bodily Injury
and death equal to those purchased to protect against loss resuiting from the liability
imposed by law unless any named insured requests in writing a lesser amount, but not
less than the limits specified in subsection (a) of section 14-112 (n3) Such written
request shall apply to all subsequent renewals of coverage and to ali policies or
endorsements which extend, change, supersede or replace an existing poficy issued to
the named insured, unless changed in writing by any named insured. No stch written
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request for a lesser amount shall be effective unless any named insured has signed an
informed consent form which shall contain: (A) An expianation of uninsured and
underinsured motorist insurance approved by the commissioner; (B) a list of uninsured
and underinsured motorist coverage options available from the insurer, and (C) the
premium cost for each of the coverage options available from the insurer. Such informed
consent form shali contain a heading in twelve-point type and shall state: 'WHEN YOU
SIGN THIS FORM, YOU ARE CHOOSING A REDUCED PREMIUM, BUT YOU ARE
ALSO CHOOSING NOT TO PURCHASE CERTAIN VALUABLE COVERAGE WHICH
PROTECTS YOU AND YOUR FAMILY. IF YOU ARE UNCERTAIN ABOUT HOW THIS
DECISION WILL AFFECT YOU, YOU SHOULD GET ADVICE FROM YOUR
INSURANCE AGENT OR ANOTHER QUALIFIED ADVISER."

n3 "The limit of liability contained in a policy must not be less than $ 20,000 for personal
injury to, or death of, one person, and § 40,000 for personal injury to, or death of, more
than one person See [General Statutes) § 14-112 . " J. Berk & M Jainchill,
Connecticut Law of Uninsured and Underinsured Motorist Coverage (3d Ed. 2004)§2 2,
p 146

The plaintiff and Hartford Casualty disagree as to whether the statute required Hartford
Casualty to obtain a signed informed congent form from Waterbury in order to limit
Hartford Casualty's financial obligation for underinsured motorist claims to $ 40,000
Hartford Casualty cites lo McDonald v. National Union Fire Ins. Co. of Pittsburgh, PA, 79
Conn.App. 800, 831 A.2d 310, appeal denied, 266 Conn. 929, B37 A 2d B0Z (2003}, to
argue that, notwithstanding § 38a-338(a)(2), it was not required to obtain a written
consent form from Waterbury in order for Waterbury to obtain $40,000 of underinsured
molorist insurance coverage Hartford Gasualty also argues that the phrase "WHICH
PROTEGTS YOU AND YOUR FAMILY" makes clear that the statute requires that an
insurer obtain a written waiver from Individuais, and not that an insurer is required to
obtain a written waiver from corporations or municipalities. Furthermore, it points out that
in his affidavit, Rinaldi attests that he elected the underinsured motorist fimit of $40,000
on behalf of the city in regard to the pollcy at issue Accordingiy, it argues that the policy
it issued to Waterbury has an uninsured and underinsured motorist limit of $40,000. In
addition, Hartford Casually contends that because Krawczynskl, the tortfeasor, was
insured by Metropolitan Insurance under a policy that had a liability limit of $50,000 and
the evidence shows that the plaintiff settied his claim agalnst Krawczynski for $50,000,
Krawczynski was not an underinsured motorist(n4). The plaintiff counters that he is
entitled to underinsured motorist benefits under the Hartford Casualty policy
notwithstanding the limit stated on the face of the policy because Waterbury did not
cansent to this limit in writing. (n5) Thus, the court must decide how Melonald v.
National Union Fire Ins. Co. of Pittsburgh, PA, supra, 78 Conn.App 800, is to be
interpreted.

n4 General Statutes § 38a-336(b) provides in relevant part: N5 "An Insurance company
shafl be obligated to make payment to its Insured up to the limils of the polivy's
uninsured and underinsured motorist coverage after the limits of liability under all bodily
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injury liability bonds or insurance policies applicable at the time of the accident have
been exhausted by payment of judgments or settlements, but in no event shall the total
amount of recovery from all policies, including any amount recovered under the insured's
uninsured and underinsured motorist coverage, exceed the limits of the insured's
uninsurad and underinsured motorist coverage . . "

n5 The plaintiff would presumably argue that because Waterbury did not sign a consent
form, the general $1 million liability limit in the policy also applies to underinsured
motorist claims

in McDonald, the plaintiff driver was involved in a car accident while she was driving a
car that was owned by her employer, Cumberiand Farms, Inc (Cumberland). /d., 801-
02. The driver and her husband filed an action against the torfeasor, which they settled
for the limit of the tortfeasor's policy, but that amount was not sufficient to cover the
plaintiffs' damages. The plaintiffs then commenced an action against the defendant, the
insurer of Cumberland's vehicles. /d. The defendant filed a motion for summary
judgment in which it made the same argument that Hartford Casualty makes in this case,
i 8., that Cumberiand had elected to reduce the limit on Its underinsured motorist policy
to $20,000, and that because the plaintiffs previously received $20,000 from the
tortfeasor, they were not entitled to any benefits under the policy. The trial court granted
the motion. /d, BO3.

One of the arguments that the plaintiffs ralsed on appeal Is similar to the argument that
the plaintiff here refies upon, i e, that Gumberland did not effectively reduce the limit on
its underinsured motorist coverage. /d., 803-04, The plaintiffs poinfed out that although
Curnberland signed an informed consent form, the form did not comply with the
requirement of § 38a-336(a)(2) in that it did not specify the premium cost for each of the
coverage options avallable, as required by § 38a-336(2)(2)(C).

The Appeliate Court agreed with the trial court's finding that It was clear that Cumberland
Intended to carry uninsured and underinsured motorist coverage with limits of $20,000 -
$40,000; id , 805; as well as with the trial court's statement that "strict adherence to the
procedures mandated by § 38a-336{a)(2) in order to reduce [uninsured motorists-
underinsured motorists] coverage simply is not required in the context of commercial
fleet insurance.” (Internal quotation marks omitted } /d The Appellate Court reasoned
that "it Is highly likely .. that the . . . personnel who negotiated the insurance provisions
of the [insurance] contract ~ were fully aware of the relative cost of uninsured motorist
coverage and the implications of their decision "

“The purpose of § 38a-336(a)(2), including the provision requiring that Insurers Inform
consumers of the premium cost for each of the underinsured motorlsts coverage options
available, is to facilitate consumers' decision-making process and to ensure that they
give informed consent to reduced coverage. We do not befieve that a company such as
Cumberland Farms, Inc , which insures a fleet of vehicles to carry on a large commercial
enterprise, falls within the class of consumers that the legisiature sought to protect when
it mandated the disclosure of prermium costs under § 38a-336{a)(2). Consequently, the
fact that the informed consent form In the present case did not contain a statement of
premium cosis does not defeat the election by Cumberland Farms, inc. to reduce its
underinsured motorists coverage limits to $20,000." McDonald v National Union Fire
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Ins Co. of Pittsburgh, PA, supra, 78 Conn App. 807

The plaintiff argues that McDonald is distinguishable from the present case because, in
McDonald, Cumberland in fact signed a consent form agreeing to limit its underinsured
motorist coverage, albeit a form that omitted one statutory requirement, while in this
case, there is no evidence that Waterbury signed any consent form.

This courl believes that the plaintiff's assertion is correct, and that Hartford Casualty's
contention that the McDonald decision means that it was completely excused from the
writing requirement of § 38a-336(a){2) is overly broad and is not consistent with the
general principles that underlie the statutes pertaining to uninsured and underinsured
motorists(n@}. For example, in Orkney v. Hanover Ins. Co , 248 Conn. 185, 201, 727
A.2d 700 (1988), the couri said: N6 "An insurer's responsibility to provide uninsured and
underinsured motorist coverage is mandatory, net discretionary . We previously have
concluded, moreover, that 'an insurer may not, by contract, reduce its liabllity for . . .
uningured or underinsured motorist coverage,' except as authorized by § 38a-334-6 of
the Regulations of Connecticut State Agencles " Id. In Gomes v. Massachuselts Bay Ins.
Co., 87 Conn.App. 416, 426, 866 A 2d 704 (2005), the court explained that N7 "our
uninsured and underinsured motorist statute is remedial in nature and designed to
protect people injured by Juninsured and underinsured] motorists remedial statutes
should be construed libarally in favor of those whom the law Is intended to protect
(Internal quotation marks omitted.} "The purpose of uninsured motorist coverage is to
protect the named insured and other additional insureds from suffering an inadequately
compensated injury caused by an accident with an inadequately insured automobile . . "
{internal quotation marks omitted )} Willoughby v. New Haven, 264 Conn 404, 438, 757
A 2d 1083 (2000)

n6 While the Appellate Court has held that a municipality does not have to comply with
the consent form requirement, it did so only because the particular municipality was self-
insured and "it would make no sense for us to apply the written requesl requirement
literally Upon electing to become a self-insurer, [the city] not only became an insurer . . .
but also, the functional equivalent of a named insured . A literal reading of the statule
would have required the city, wearing its hat as insured, to file a written request with
itself wearing its hat as insurer That reading is untenable.” (Citation omitted; internal
guotation marks omitted.) Boynton v. New Haven, 63 Conn App. 815, 828, 779 A 2d
188, cert. denied, 258 Conn. 805, 782 A.2d 136 {2001) See Piersa v. Phoenix Ins. Co,
82 Conn.App 752, 753-62, B48 A 2d 485, cert granted on same grounds, 268 Conn.
916, B52 A 2d 744 (2004).

------------ End Footnotgs««~ v vmuweven.

Furthermore, as stated by the coutt in McDonald v National Union Fire Ins. Co. of
Pittsburgh, PA, supra, 79 Conn App 8035, NB: one of the gulding principles underlying
the requirement of a writlen rejection of higher limits is to assure that the rejection is the
product of a purposeful and knowing decision " (Emphasls added; internal quotation
marks omitted ) /d. Here, Hartford Casually does not assert either that it Issued, or that
Waterbury signed an informed consent form reducing the city's uninsured and
underinsured coverage. An issue of material fact exists as to whether there Is any writing
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between Hartford Casualty and the city of Waterbury that could satisfy the provisions of
§ 38a-336(a)(2) as interpreted by McDonald.

Since there is a genuine issue of material fact and for the abave reasons, the motion for
summary judgment is denied.

J Malasavage
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OPINION: MEMORANDUM OF DECISION

In the 1930s most lawyers undoubtedly cheered when the drafters of the Federal Rules
of Civil Procedure jettisoned the distinction between law and equity by fusing the two
systems and seemingly ending the days of the divided bench. As was true with Mark
Twain, however, rumors of the demise of the lawfequity distinction appear to have been
greatly exaggerated. For beginning in 1893 in Merfens v. Hewilt Associates, 508 U.S.
248, 124 L. Ed. 2d 161, 113 8. Ct 2063 (1993), and continuing in 2002 in Great-West
Life & Annuily insurance Co. v. Knudson, 534 1J.8. 204, 151 L. Ed. 2d 635, 122 8. Ct.
708 (2002), the Supreme Court breathed new life into the law/equity distinclion. The
Supreme Court did so In the context of the Employee Retirement and Income Security
Act (ERISA), 29 U 5.C § 1001 ot seq., holding In Merfens that N1 § 502(a)(3) of ERISA
authorizes only civil actions seeking remedies "that were typically available in equity,”
Mertens, 508 1S, at 256 (emphasis in original), and holding in Great-West thai N2 not
all relief characterized as "restitution” was iypically available in equity or is {therefore)
authorized by ERISA. Great-West, 534 U.S. at 213. As the Second Gircuit recently
noted, Great-West "reconfigured the legal landscape of restitution.” Perelra v. Farace,
413 F.3d 330, 340 (2d Cir. 2005) n1

n1 The Court notes that Pereira cancerned ihe other area of law where the law/equity
distinction retains its relevance - the right to trial by jury. See Pereira, 413 F-3d at 337
(commeniing that "despite the near universal merger of law and equity effectuated by
Federal Rule of Civil Procedure 2, trial by jury remains today 'the sword in the bed that
prevents the complete union of law and equity™) (quoting Fredal v. Forster, 9 Mich. App.
215, 228, 156 N.W 2d 606, 612 (1867)).
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Though often criticized, the Supreme Court's decision in Merfens and reaffirmation in
Great-West that Congress intended In ERISA to thrust the courts back into the business
of making law/equity distinctions is the governing law. Yet, despite Justice Scalia’s
cheery assurance that the dissenters in Greaf-West "greatly exaggerated . the difficulty
of the task” of determining the types of remedies typically available in equity, Greal-
West, 534 U.S. at 217, the Supreme Court's decision has created real challenges for
those of us who have little training, let alone experience, in the subtleties of ancient
writs. So challenging has it been that no less than six circuits have provided markedly
different answers to the identical question posed by this case. See generally Mid All.
Med Servs, LLC v. Sereboff, 407 F.3d 212 (4th Cir. 2005); Admin. Comm. of Wal-Mart
Assocs. Health & Welfare Plan v Willard, 393 F.3d 1119 (10th Cir. 2004); Qualchoice,
Inc. v. Rowland, 367 F 3d 638 (6th Cir. 2004); Bombardier Aerospace Employse Welfare
Benefits Plan v. Ferrer et al., 354 F 3d 348 {5th Cir. 2003); Admin Comm. of Wal-Mart
Stores, Inc. Assocs.’ Health & Welfare Plan v. Varco, 338 F 3d 680 (7th Cir 2003),
Waestaff (USA) Inc. v. Arce, 298 F 3d 1164 (9th Cir. 2002) To date, at least, the
Supreme Couri has declined lo grant a writ of certiorari despile the clear circuit conflict

The question presented by this case is as follows: Does an ERISA plan seek relief
typically available in equity when it sues to recover by constructive trust or equitable lien
funds for medical expenses disbursed to a plan participant, injured in an accident, who
has received a settlement from a third parly tortfeasor, part of which has been placed in
a trust held by the plan participant's counsel pending resolution of the Plan’s claim to
those funds? If so, the Court can proceed to determine the rights of the respective
claimants to the fund. If not, the Court must dismiss this action The truth is, the answer
is not entirely clear. Moreover, and in any event, the ultimate answer to this question
must await definitive word from the Second Circuit or the Supreme Court. Doing the best
it can to divine the true nature of the remedy Plaintiff seeks and the meaning of Mertens
and Great West, the Court concludes (though not without doubt) that Plaintiff seeks a
remedy typically avallable in equity, and thus one that is available under ERISA
Accordingly, the Court DENIES Defendants' Motion to Dismiss [doc. # 13].

As a prellminary matter, the Court notes that courts apparently differ on whether motions
fo dismiss under the clrcumstances presented by this case are properly characterized as
rotions ta dismiss for lack of subject matter jurisdiction under Rule 12(b)(1) of the
Federal Rules of Civil Procedure or motions to dismiss for failure to state a claim under
Rule 12(b)(6). Compare Qualchoice, 367 F.3d at 642 (analyzing similar circumstances
as a Rule 12(b){1) motion to dismiss for lack of subject matter jurisdiction), Bombardier,
354 F.3d at 352 (same), and Varco, 338 F.3d at 686 (same), with Sereboff, 407 F.3d at
217 & n 5 (analyzing similar circumstances as a Rule 12(b}{6) motion fo dismiss for
failure to state a claim), and Westaff, 298 F.3d at 1167 (same). Happily, the Court
concludes that it need not decide that issue in this case. For Defendants have brought
their motion to dismiss under both Rule 12{b){1) and Rule 12{b}(6}, see Defs. Mot. to
Dismiss [doc. # 13] at 1. Furthermore N3 “the standards for dismissal under 12(b)(6) and
12(b){1) are substantively identical." Lerner v Flest Bank, N.A., 318 F 3d 113, 128 (2d
Cir 2003); but see Thompson v. County of Franklin, 15 F.3d 245, 248 {2d Cir. 1994)
(noting that the party invoking the jurisdiction of the court has the burden of proofina
12{p)(1) motion, in contrast to a 12(b)(6) motion, in which the defendant has the burden
of proof).
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N4 On a motion to dismiss under either Rule 12{(b)(1) or Rule 12(b){(€) of the Federal
Rules of Civil Procedure, the Court “must accept as true all material factual allegations in
the complaint,’ J.S. ex rel. N.S. v. Altica Central Schools, 386 F 3d 107, 110 (2d Cir.
2004), although it should not "draw Inferences from the complaint favorable to plaintiffs.”
Id. (citing Shipping Fin. Servs. Corp v. Drakos, 140 F 3d 129, 131 (2d Cir. 1998)). N5"A
complaint should not be dismissed .. ‘unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would entille him to relief.’ " Todd
v. Exxon Corp., 275 F.3d 181, 197-88 (2d Cir. 2001) {quoting Conley v. Gibson, 3565
US. 41,4546, 214 Ed.2d80,788 Ct 89 (1957)). Thus, "the Issue Is not whether a
plaintiff will ultimately prevail but whether the claimant is entitled to offer evidence to
support the clalms." Bamheim v. Litt, 79 F 3d 318, 321 (2d Cir 1996}

NGB On a motion to dismiss under Rule 12(b), "[a] complaint is deemed {o include any
written instrument attached fo it as an exhibit, materials incorporated in it by reference,
and documents that, although not incorporated by reference, are integral to the
complaint * Sira v. Morton, 380 F 3d 57, 67 {2d Cir 2004) (internal citations and
quotations omitted). Both Scholastic's self-funded employee welfare benefit plan (the
"Dlan"} and a ruling of the Connecticut Superior Court in the related tort action between
Defendant Najah Kassem and a third party tortieasor, Kassem v. Vanzanten, 2004
Conn Super. LEXIS 1965, No. CV0103438183, 2004 WL 1888850 (Conn. Super.

Jul. 22, 2004), were attached as exhibits to Scholastic's Complaint, and are integral to
the claims asserted therein. See Compl.[doc. # 1] Ex B, C. Therefore, the Court
concludes that it may take notice of the Plan and the ruling of the Connecticut Superior
Court without transforming Defendants’ metion to dismiss under Rule 12(b) inlo a motion
for summary Judgrent under Rule 56 Seeid at 153-54.

The following facts from Scholastic's Complaint are accepted as true for purposes of the
pending motion to dismiss Scholastic maintains a self-funded employee welfare benefit
plan for its employees, which is governed by ERISA. See Compl. [doc. #1]atP 2, see
also id. at Ex. B {excerpt of the summary of the Plan). Ms. Kassem was an employee
participant in the Plan, and on October 14, 2000, Ms Kassem was injured in a motor
vehicle accident See Compl. [doc. # t]atPP 4,8 Scholastic extended benefits to Ms.
Kassem under the Plan in the amount of $28,514 77 to cover her medical expenses from
the accident. /d. at P 9. The Plan contains the following subrogation provision that is at
the center of this lawsuit:

Subrogation. In the event a Covered Person suffers an injury or Sickness as a result of
an allegedly negligent or wrongful act or omission of a third party, the Plan has the right
to pursue subrogation egainst any person or insurer The Plan will be subrogated and
succeed to the Covered Person's right of recovery against any persen or Insurer. The
Plan may use this right to the extent of the benefits under this Plan. The Covered Person
agrees to help the Plan use this right when reguested

id at Ex. B (excerpt of Plan summary)
Ms Kassem later filed a lawsuit in Connecticut Supertor Court against the third party

allegedly responsible for the motor vehicle accldent, a suit that she ultimately settled for
£75.000 See Compl [doc # 1]at P 11. In an order regarding the funds that are the
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focus of this action, the Connecticut Superior Gourt directed a portion of the funds
commensurate with Scholastic's claim to be held in a client trust account under the
supervision of Defendant Gasper & de Tolledo, LLC, Ms. Kassem's attorneys. See id. at
PP 3, 12. The Connecticut Superior Court specifically stated it intends that the funds
which might be payable to [Scholastic] be held in a proper account in order that all
involved persons and enfities, [Ms. Kassem], defendant, [Casper 8 de Tolledo] and
defendant carrier, be protected This is to say, disbursement to {Ms Kassem] must be
limited so as lo preserve a residue sufficient to fully mee! any obligation emanaling from
resolution of the ERISA dispute.

A,

N7 Section 502(a)(3) of ERISA authorlzes a civil action "by a participant, beneficiary, or
fiductary (A) to enjoin any act or practice which violates . . the terms of the plan, or (B)
to obtain other appropriate equilable relief (i) to redress such violations or (i) to enforce
any provisions of . . the terms of the plan." 29 U.8.C. § 1132(a)(3) (emphasis added)
The meaning of "appropriate equitable relief" - three key words in the 110,000-words
that comprise the ERISA statute - was explored in detail by Justice Anfonin Scalia in his
decision for the majority in Mertens v. Hewilt Associates, 508 U S. 248, i24 L Ed. 2d
161, 113 8. Ct 2063 (1993).

Mertens was a case in which a group of plan parlicipants sued an ERISA plan's actuary
(a non-fiduciary) for damages resulting from a mistake by the plan's actuary that
eventually caused the plan's assets to become insufficient to satisfy the plan's benefit
obligations. Mertens, 508 U.S. at 260. Witing for the Supreme Cour, Justice Scalia
framed the question in Mertens as follows: "Whether ERISA authorizes suits for money
damages against nonfiduciaries who knowingly participate in a fiduciary's breach of
fiduciary duly.” /d. at 251. In interpreting the statutory phrase "appropriate equitable
relief in § 502(a)(3) of ERISA, the Supreme Court looked to a well-known treatise on
equity and stated as follows:

At common law . . . there were many situations . . . in which an equity court could
"getablish purely legal rights and grant legal remedies which wotild olherwise be beyond
the scope of its authority." The term “equitable relief" can assuredly mean, as pefltioners
and the Solicitor General would have it, whatever relief a court of equily is empowered lo
provide In the particuler case at issue. But as indicated by the foregoing quotation -
which speaks of "legal remedies" granted by an equity court - "equitable relief’ can also
refer to those categories of refief that were lypically available in equity {such as
injunction, mandamus, and restitution, but not compensatory damages).

Mertens, 508 U.S. at 256 (emphasis in original) (quoting 1 J. Pomeroy, Equity
Jurisprudence § 181, at 257 (5th ed. 1941)) Mertens held that NB in enacting §
502(a)(3), Congress had intended to authorize only the category of rellef that was
“typically” available in eguity - "such as injunction, mandarmus, and restiiution” - and not
all remedies that conceivably might have been granted by an equity court. Id.

The Supreme Court's holding in Mertens was later clarifled, again by Justice Scalia

writing for the majority, In Great-West Life & Annuily Insurance Co. v. Knudson, 534 U.S.
204, 151 L Ed 2d 635, 122 5. C1. 708 (2002). Great-West presented facts broadly
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similar to those of the present case. An ERISA plan participant was Injured in a car
accident; her plan covered her medical expenses (totaling over $ 400,000), she then
filed a tort action in state court; and she ultimately settied with the third party tortfeasor
(for $650,000). See Great-West, 534 U S at 207 Uniike the present case, a large
portion of Ms. Knudson's setttement was placed in a Special Needs Trust for the benefit
of Ms. Knudson, to cover her future medical expenses. See id. at 207-08 The insurance
company that had paid Ms. Knudson's medical expenses through an ERISA plan sued
her under ERISA § 502(a)(3} to enforce the reimbursement provision of the plan, and
recover from the Special Needs Trust some or all of the $400,000 it had paid out to her.
See id. at 208-00. Seeking to fit within Mertens' interpretation of “appropriate equitable
relief,” the insurer characterized its action as one for "restitution * See id. at 212

Great-West reaffirmed the holding in Mertens that N9 “the term "equitable relief in§
502(a)(3) must refer to 'those categories of relief that were typically available in equity ™
Great-West, 534 U S at 210 (quoting Merfens, 508 U.S. at 256). Notwithstanding the
insurer's labeling of its relief as "restitution,” the Supreme Court characterized the
insurance company's action as seeking "in essence, o impose personal liability on
respondents for a contractual obligation to pay money - relief that was not typically
available in equity." Greal-West, 534 U.S.at 210 See also Wal-Mart Stores, Inc.
Assocs ' Health & Welfare Plan v. Wefls, 213 F.3d 398, 401 (7th Cir 2000) {Posner, J.)
N10 ("A claim for money due and owing under a contract is 'quintessentially an action at
jaw.”") (quoted in Great-West, 534 U S. at 210). Therefore, the Supreme Court held that
the relief sought by the insurance company was not authorized by ERISA

In the course of his opinion for the Supreme Court in Great-West - and of pariicular
relevance 1o this case - Justice Scalla clarified his prior statements in Mertens regarding
resiitution. According to Justice Scalla, N11 "not all relief falling under the rubric of
restitution is avallable in equity,” and therefore, only claims seeking equitable restitution
are permitted under § 502(a}(3) of ERISA. Greal-West, 534 U.S. at 213. As explained by
Professor John H Langbein of the Yale Law School {described by the Second Circuit as
“the country's leading ERISA scholar," Cicie v. Does, 321 F.3d 83, 106 (2d Cir. 2003},
vacated on other grounds by Vytra Healthcare v. Cicio, 542 U.S. 933, 159 L. Ed. 2d 808,
124 S Ct. 2902 (2004)), "not all of the modern law of restitution derives from equity.”
John H. Langbein, What ERISA Means by "Equitable”. The Supreme Court's Trail of
Error in Russell, Mertens, and Grealt-West, 103 Colum. L. Rev. 1317, 1357 (Oct. 2003)
Rather, the American Law Institute effectively created the law of restitution in the
Restatement of Restitution {1937), which integrated functionally overlapping rules that
had developed as constructive trust in equity and as quasl-contract at common law. The
fusion of law and equity made the law of restitution possible. The driving insight was that
both quasi-contract and constructive {rus! rested on a common principle: remedying
unjust enrichment Procedural unification (fusion) animated doctrinal consolidation
{restitution)

Id
According o Greal-West, N12 a restitution claim was considered legal when a plaintiff
meould not assert title or right to possession of particular property, butt in which
nevertheless he might be able to show just grounds for recovering money to pay for
some benefit the defendant had received from him.™ Great-West, 534U S at213
(emphasis in original) (quoting 1 Dan B Dobbs, Law of Remedies § 4.2(1), at 571 (2d
ed. 1993)). In such a case, the plaintiff in reality seeks "to obtaln a judgment imposing a
merely personal liability upon the defendant to pay a sum of money," which is

80



